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S-1656. 1

SENATE BI LL 5926

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Esser, Poul sen, Schm dt, Eide, Finkbeiner and Cke

Read first tinme 02/20/2003. Referred to Commttee on Technol ogy &
Commruni cat i ons.

AN ACT Relating to seizing, shipping, and delivery of cigarettes
t hrough internet, telephonic, or other delivery services; adding a new
chapter to Title 82 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Adult" neans a person who is at l|least the legal m ninmm
pur chase age.

(2) "Consumer" neans an individual who is not |icensed as a
whol esal e deal er or retail dealer.

(3) "Delivery sale" neans any sale of cigarettes to a consuner in
the state where either: (a) The purchaser submts an order for a sale
by nmeans of a telephonic or other nethod of voice transm ssion, nai
delivery, any other delivery service, or the internet or other on-line
service; or (b) the cigarettes are delivered by use of mail delivery or
any other delivery service. A sale of cigarettes shall be a delivery
sal e regardl ess of whether the seller is located within or w thout the
state. A sale of cigarettes not for personal consunption to a person
who is a whol esale dealer or a retail dealer is not a delivery sale.
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(4) "Delivery service" nmeans any person who is engaged in the
comercial delivery of letters, packages, or other containers.

(5) "Departnent" neans the departnent of revenue.

(6) "Legal m ninmum purchase age" is the mninmum age at which an
i ndividual may legally purchase cigarettes in the state.

(7) "Shipping container” neans a container in which cigarettes are
shi pped in connection with a delivery sale.

(8) "Shipping docunents” neans bills of lading, airbills, or any
ot her docunents used to evidence the undertaking by a delivery service
to deliver letters, packages, or other containers.

NEW SECTION. Sec. 2. (1) No person shall make a delivery sale of
cigarettes to any individual who is under the |egal m ninmm purchase
age.

(2) Each person accepting a purchase order for a delivery sale nust
conply with:

(a) The age verification requirenments set forth in section 3 of
this act;

(b) The disclosure requirenents set forth in section 4 of this act;

(c) The shipping requirenents set forth in section 5 of this act;

(d) The registration and reporting requirenents set forth in
section 6 of this act;

(e) The tax collection requirenents set forth in section 7 of this
act; and

(f) Al other laws of the state generally applicable to sales of
cigarettes that occur entirely within the state, including, but not
limted to, those |laws inposing: (i) Excise taxes; (ii) sales taxes;
(iii1) license and revenue-stanping requirenents; and (iv) escrow
paynment obligations.

NEWSECTION. Sec. 3. (1) No person shall mail, ship, or otherw se
deliver cigarettes in connection with a delivery sale unless prior to
the first delivery sale to the consunmer the person

(a) Obtains from the prospective consunmer a certification that
i ncl udes: (1) Areliable confirmation that the consunmer is at |east
the legal mninmm purchase age; and (ii) a statenent signed by the
prospective consuner in witing that certifies the prospective
consuner's address and that the consuner is at |east eighteen years of
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age. The statenent nust also confirm that: (A) The prospective
consunmer understands that signing another person's nanme to the
certification is illegal; (B) the sale of cigarettes to individuals
under the legal mninmm purchase age is illegal; (C the purchase of
cigarettes by individuals under the l|legal mninmm purchase age is
illegal under the |laws of the state; and (D) the prospective consuner
wants to receive mailings froma tobacco conpany;

(b) Makes a good faith effort to verify the information contained
in the certification provided by the prospective consuner pursuant to
(a) of this subsection against a commercially avail able data base, or
obtains a photocopy or other image of the valid, governnent-issued
identification stating the date of birth or age of the individual
pl aci ng the order;

(c) Provides to the prospective consuner, via e-mail or other
means, a notice that neets the requirenents of section 4 of this act;

(d) In the case of an order for <cigarettes pursuant to an
advertisenment on the internet, receives paynent for the delivery sale
fromthe prospective consunmer by a credit or debit card that has been
i ssued in the consuner's nanme or by check.

(2) Persons accepting purchase orders for delivery sales may
request that prospective consuners provide their e-mail addresses.

NEWSECTION. Sec. 4. The notice required under section 3(1)(c) of
this act includes: (1) A promnent and clearly |egible statenent that
cigarette sales to consuners below the | egal mninmm purchase age are
illegal; (2) a promnent and clearly | egible statenent that consists of
one of the warnings set forth in section 4(a)(l) of the federal
cigarette labeling and advertising act (15 U S. C Sec. 1333(a)(1l))
rotated on a quarterly basis; (3) a promnent and clearly Ilegible
statenent that sales of cigarettes are restricted to those consuners
who provide verifiable proof of age in accordance with section 3 of
this act; and (4) a promnent and clearly l|legible statenent that
cigarette sales are subject to tax under chapter 82.24 RCW with an
expl anation of how the tax has been, or is to be, paid with respect to
a delivery sale.

NEW SECTION. Sec. 5. (1) Each person who mails, ships, or
otherw se delivers cigarettes in connection with a delivery sale shall:
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(a) Include as part of the bill of lading, or other shipping
docunents, a clear and conspi cuous statenent that states: "Ci garettes:
Washi ngton Law Prohi bits Shipping to Individuals Under 18, and Requires
the Paynent of all Applicable Taxes";

(b) Use a nethod of nmumiling, shipping, or delivery that obligates
the delivery service to require: (i) The consuner placing the purchase
order for the delivery sale, or another adult of |egal m ni mum purchase
age, to sign to accept delivery of the shipping container; and (ii)
proof, in the formof a valid, governnent-issued identification bearing
a photograph of the individual who signs to accept delivery of the
shi pping container, denonstrating that he or she is either the
addressee or another adult of |egal m ninmum purchase age. However,
proof of the |egal m ninmm purchase age shall be required only if the
i ndi vi dual appears to be under twenty-seven years of age; and

(c) Provide to the delivery service retained for the delivery sale
evi dence of full conpliance with section 7 of this act.

(2) If the person accepting a purchase order for a delivery sale
delivers the cigarettes without using a delivery service, the person
shall comply with all requirenments of this chapter applicable to a
delivery service and shall be in violation of the provisions of this
chapter if he or she fails to conply with any such requirenent.

NEW SECTION. Sec. 6. (1) Prior to making delivery sales or
mai | i ng, shipping, or otherwise delivering cigarettes in connection
wi th any sales, every person shall file wth the departnent a statenent
setting forth the person's nane, trade nane, and the address of the
person's principal place of business and any ot her place of business.

(2) Not later than the tenth day of each cal endar nonth, each
person that has made a delivery sale or mailed, shipped, or otherw se
delivered cigarettes in connection with any sale during the previous
cal endar nonth shall file with the departnent a nenorandumor a copy of
the invoice that provides for each and every delivery sale: (a) The
name and address of the consuner to whom the delivery sale was nade;
(b) the brand or brands of the cigarettes that were sold in the
delivery sale; and (c) the quantity of cigarettes that were sold in the
delivery sale.

(3) Any person that satisfies the requirenents of 15 U S C Sec.
376 is deened to satisfy the requirenents of this section.

SB 5926 p. 4



D 01~ W DN PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31
32
33
34
35

NEW SECTION. Sec. 7. Each person accepting a purchase order for
a delivery sale shall collect and remt to the departnent all cigarette
taxes inposed with respect to a delivery sale, except that the
collection and remssion is not required to the extent the person has
obt ai ned proof in the formof the presence of applicable tax stanps or
ot herw se that taxes have already been paid to the state.

NEW SECTION. Sec. 8. (1) Except as otherwise provided in this
section, a first violation of any provision of this chapter is
puni shable by a fine of one thousand dollars or five tinmes the retai
value of the cigarettes involved, whichever is greater. A second or
subsequent violation of any provision of this chapter is punishable by
a fine of five thousand dollars or five tinmes the retail value of the
cigarettes involved, whichever is greater.

(2) Any person who knowingly violates any provision of this
chapter, or who knowingly and falsely submts a certification under
section 3(1) of this act in another person's nanme, shall, for each
of fense, be fined ten thousand dollars or five tines the retail val ue
of the cigarettes involved, whichever is greater, or inprisoned not
nore than five years, or both.

(3) Any person failing to collect or remt to the departnent any
tax required in connection with a delivery sale shall be assessed, in
addition to any other penalty, a penalty of five tinmes the retail val ue
of the cigarettes involved.

(4)(a) Any cigarettes sold or attenpted to be sold in a delivery
sale that do not neet the requirenments of this chapter shall be
forfeited to the state and destroyed.

(b) Al fixtures, equipnent, and all other nmaterials and persona
property on the prem ses of any person who, with the intent to defraud
the state, violates any of the requirenents of this chapter, shall be
forfeited to the state.

NEWSECTION. Sec. 9. The attorney general or his or her designee,
or any person who holds a valid permit under 26 U S.C. Sec. 5712, may
bring an action in the appropriate court in the state to prevent or
restrain violations of this chapter by any person, or any person
controlling the person.
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NEW SECTI ON. Sec. 10. Sections 1 through 9 of this act constitute

a new chapter
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in Title 82 RCW
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